
Page 1 of 4
GR 329/12
State of Assam
      -VS-
Eajab Ali

IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE(M)
BILASIPARA

PRESENT: Sri Bidyut Medhi,AJS

GR 329/12
u/s 379 IPC .

State of Assam...................Prosecution.
     -vs-

           Eajab Ali...................Accused

Ld. Advocates:

For the prosecution,Md. Rasidul Islam Ld. APP.

For the accused: Md. Hekmot Ali Sk, Ld. Advocates

Date of Evidence: 02.08.16, 30.10.17, 09.01.18

Date of Argument: 13.02.18

Date of Judgment: 13.02.18

                              JUDGMENT

Brief fact of the case:

 The informant Jitendra Deka has filed an FIR stating that

a development work was going on from  Mayer Chor Pt-VII to

Nayer  Alga  Pt-IV  under  PMGSY(ADB)  package  No.AS-05-42.

About  one  months  ago  the  accused  person  took  away  earth

covering 40 fit from the road of 2 No. Kamarparaon and kept his

own house. Hence, this case.

Police after investigation filed charge sheet under section

379/427 IPC.

After  appearance  of  the  accused  person charge  under

section 379 IPC has been frammed and the same was read over
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and explained to the accused person to which he pleaded not

guilty and claimed to be tried.

After the evidence examination under section 313 Cr.P.C.
found not necessary.

Points for determination:

1. Whether the accused person dishonestly took away the  
earth  from  the  road  of  2  No.Kamarpara  without  the  
consent of concerned authority ?

Decision discussion and reasons thereof:

The prosecution has examined as many as four witnesses

in support of its case.

PW1, Jitendra Deka in his evidence has stated he is the

informant  of  this  case.  He  knows  the  accused  person.  The

incident  was  in   the  year  2012.  He  was  the  contractor.  A

construction work was going on from Nayer Alga to Mayer Chor.

Mohori informed him over phone that someone taken away the

earth from the road. After visiting that place, he saw about 40 fit

earth has been cut out. After interogation the accused porson

admitted that he took away the earth. He told him to filled up

the said portion of road. But the accused person did not fill the

said portion of road. Later he filed a case. Exhibit-1 is the FIR

and the Exhibit-1(1) is his signature on it.

In  his  cross-examination  he  has  stated that  he  did  not

write  the ejahar by his  own.  A mohori  wrote it.  He does not

know the name of the mohori. He does not know what about the

mohori wrote. He does not remember the date of filing of ejahar.

After  one  and  half  months  he  filed  the  ejahar.  He  did  not
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mention the delay filing of ejahar. His house is at Tihu and his

head office is at Tihu. The place of occurrence is near the house

of accused person. He does not remember the phone number

by  whom he  was  informed.  In  his  cross-examination  he  has

further stated that he does not know the names of the houses

owners located near whom the incident took place. After two-

three days of the incident he went to the place of occurrence

but did not ask any person who resides near the P.O.

PW.2 Rupam Ray in his evidence has stated that he knows

both the informant and the accused person. Four years ago at

Nayeralga road a construction work was going on and he was

the contractor of the said work. The accused person took the

earth measuring 40-50 feet long, 5-6 fit breath and 6 fit deep at

night. He did not see the cutting of ear. He informed Jitendra

Deka about the incident and he came. Thereafter he does not

know  about  the  matter.  Police  did  not  ask  him  about  the

incident.  In  his  cross-examination  he  has  stated  that  the

incident took place at Nayer alga. He did not see the cutting of

earth.

PW.3  &  4  have  stated  that  they  does  not  know  the

informant but knows the accused person. They also stated that

they don't know what happened between the informant.

From the evidence given by the prosecution witnesses it is

seen that not a single eye witness to prove the case as alleged.

Therefore, I am of the considered opinion that the prosecution

has  failed  to  prove  the  case  against  the  accused  persons

beyond reasonable doubt. 
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Therefore,  I  am  of  the  considered  opinion  that  the

prosecution has failed to prove the case against the accused

person beyond reasonable doubt.

Accordingly the accused person is acquitted from all the

allegations against him.  

The bail bond shall remain in force for another period of

six months. 

Given under my hand and seal of the Court on this 13th

February, 2018.

Bidyut Medhi

   (SDJM-M, Bilasipara) 
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